BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Accusation
Against:

KERRY LYNNE PENNELL
a.k.a. KERRY LYNN PENNELL
a.k.a, KERRY LYNNE DALFIO
3617 Fireway Drive

San Diego, CA 92111

Registered Nurse License No. 443438

Respondent

Case No. 2012-301

OAH No. 20111200114

DECISION AND ORDER

The attached Stipulated Surrender of License and Order is hereby adopted by the

Board of Registered Nursing, Department of Consumer Affairs, as its Decision in

this matter.

This Decision shall become effective on November 21, 2012.

IT IS SO ORDERED November 21, 2012.

Raymofld Mallel, Presiden:vc)@@/{)

Board of Registered Nursing
Department of Consumer Affairs
State of California
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KAMALA D. HARRIS
Attorney General of California
JAMES M., LEDAKIS
Supervising Deputy Attorney Genel al
DESIREE 1. KELLOGG
Deputy Attorney General
State Bar No. 126461

110 West "A" Street, Suite 1100

San Diego, CA 92101

P.O. Box 85266

‘San Diego, CA 92186-5266

Telephone: (619) 645-2996

Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 2012-301

KERRY LYNNE PENNELL, AKA KERRY | OAH No. 20111200114

LYNN PENNELL AKA KERRY LYNNE ~
DALFIO "STIPULATED SURRENDER OF

3617 Fireway Drive , LICENSE AND ORDER
San Diego, CA 92111

Registered Nurse License No. 443438

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties in this
proc’éeding that the following matters are true:
| | PARTIES
1. Louise R. Bailey, MEd, RN (Complainant) is the Interim Executive Officer of the .
Board of Registerea Nursing. She brought this action solely in her official capacity and is
represented in this matter by Kamala D. Harris, Attorney General of the State of Califorhia, by |

Desnee I. Kellogg, Deputy Attorney General.
2. Kerry Lynne Pennell, aka Kerry Lynn Pennell, aka Kerry Lynne Dalfio (Respondent)

is representing herself in this proceeding and has chosen not to exercise her right to be

represented by counsel.

Stipulated Surrender of License (Case No. 2012-301)




(8]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1 Dalfio (Respondent). The Registered Nurse License was in full force and effect at all times

~ O

-3, On or about August 31, 1989, the Board of Registered Nursing issued Registered

Nurse License No. 443438 to Kerry Lynne Pennell, aka Kerry Lynn Pennell, aka Kerry Lynne

relevant to the charges brought in First Amended Accusation No. 2012-301 and will expire on

November 30, 2012, unless renewed.

JURISDICTION

4, First Amended Accusation No. 2012-301 was filed before the Board of Registered
Nursing (Board), Department of Consumer Affairs, and is currently pending against Respondent.
The Accusation and all other statutoril}; required c{ocuments were properly served on Respondent
on November 9, 2011 and the First Amended Accusation and all other statutorily requirea
documents were properly ser\l/ed_ on Respondent on July 19, 2012. Respondent timely filed her
N'otice of Defense contesting the Accusation and the First Amended Accusation. A copy of First
Amended Accusation No. 2012-301 is attached as Exhibit A and incorporated by reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, aﬁd understands the’charges and allegations in First
Amended Accusation No. 2012-301. Respondent also has carefully read, and understands the
effects of this Stipuléted Surrender of License and Order.

6.  Respondent is fully aware of her legal rights in this matter, including the right fo a
hearing on the charges and allegations in the First Amended Accusation; the right to be
represented by counsel, at her own expense; the right to confront and cross-examine the witnesses
against her; the right to present evidence and to testify on her own behalf; the right to the issuance
of subpoenas to compel the attendance of witnesses and the production of documents; the right to
reconsideration and court review of an adverse decision; and all other rights accorded by the
California Administrative Procedure Act and other applicable laws:

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and

every i‘ight set forth above.

Stipulated Surrender of License.(Case No. 2012-301)
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CULPABILITY

8. Respondent admits the truth of each and every charge and allegation in First
Amended Accusaﬁon No. 2012-301, agrees that cause exists for discipline and hereby surrenders
her Registered Nurse License No. 443438 for the Board's formal acceptance.

9. Resporident understands that by signing this stipulation she enables the Board to issue
an order accepting the surrender of her Registered Nurse License without further process'.

CONTINGENCY

10.  This stipulation shall be subject to approvai bvy the Board of Registered Nursing.
Respondent understands and agrees that counsel for Complainant and the staff of the Board of
Registered Nursing may communicate directly with the Board regarding this stipulation and
surrender, without notice to or participatibn by Respondent. By signing the stipulation,
Respondent understands and agreés that she may not withd_raw her agreement or seek to rescind

the stipulation prior to the time the Board considers and acts upon it. If the Board fails to adopt

this stipulation as its Decision and Order, the Stipulated Surrender and Disciplinary Order shall be

of no force or effect, except for this paragraph, it shall be inadmissible in any legal action
between the parties, and the Board shall not be disqualified from further action by having
considered this matter.

11.  The parties undersfand and agree that facsimile copies of this Stipulated Surrender of
License and Order, including facsimile signatures thereto, shall have the same force and effect as
the originals.

12.  This Stipulated Surrender of License and Order is intended by the parties to be an
integrated writing representing the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,

negotiations, and commitments (written or oral). This Stipulated Surrender of License and Order

may not be altered, amended, modified, supplemented, or otherwise changed except by a writing

executed by an authorized representative of each of the parties.A
13.  In consideration of the foregoing admissions and stipulations, the parties agree that

the Board may, without further notice or formal proceeding, issue and enter the following Order:

Stipulated Surrender of License (Case No. 2012-301)
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ORDER

IT IS HEREBY ORDERED that Registered Nurse License No. 443438 issued to
Respondent Kerry Lynne Pennell, aka Kerry Liynn Pennell aka Kerry Lynne Dalfio, is
surrendered and accepted by the Board of Registered Nursing.

1. The surrender of Respondent’s Registered Nurse License and the acceptance of the
surrendered license by the Board shall constitute the imposition of discipline against Respondent.
This stipulation constitutes a record of the}discipline and shall become a part of Respondent’s
license history with the Board of Registered Nursing.

2. Respondent shall lose all rights and privileges as a registered nurse in California as of
the effective date of the Board’s Decision and Order.

3. Respondent shall cause to be delivered to the Board her pocket license and, if one was
issued, her wall certificate on or before the effective date of the Decision and Order.

4. If Réspondent ever files an application for licensure or a petition for reinstatement in
the State of California, the Board shall treat it as a petition for reinstatement. Respondent must
comply with all the laws, regulations and procedures for reinstatement of a revoked license in
effect at the time the petition is filed, and all of the charges and allegations contained in F iré.t
Amended Accusation No. 2012-301 shall be deeméd to be true, correct and admitted by
Respondent when the Board determines whether to grant or deny the petition.

5. Ifand when Respondent’s license is reinstated, she shall pay to the Board costs
associated with its investigation and enforcement pursuant to Business and Professions Code
section 125.3 in the amount of $4,795.00. Respondent shall be permitted to pay these costs in a
payment plan approved by the Board. Nothing in this provision shall be construed to prohibit the
Board from reducing the amount of cost recovery upon reinstatement of the license.

6.  If Respondent should ever apply or reapply for a new license or certification, or
petition for reinstatement of a license, by any other health care licensing agency in the State of
California, all of the charges and allegations contained in First Amended Accusation, No. 2012-
301 shall be deemed to be true, correct, and admitted by Respondent for the purpose of any

Statement of Issues or any other proceeding seeking to deny or restrict licensure.

Stipulated Surrender of License (Case No. 2012-301)
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7. Respondent shall not apply for licensure or petition for reinstatement for two 2)
years from the effeé:tive date of the Board of Registered Nursing’s Decision and Order.
' ACCEPTANCE

I have carefully read ;fhe Stipulated Surrender of License and Order. I understand the

stipulation and the ieffect it will have on my Registered Nurse License. [ enter into this Stipulated

| Surrender of Licenée and Order voluntarﬂy, knowingly, and intelligently, and agree to be bound

by the Decision and Order of the Board of Registered Nursing.

DATED: :r! ;;2 I | 2 }{W-\ W \O%/V\Q/()(

KERRY LYNNE PENNELL, AKA KERRY
LYNN PENNELL AKA KERRY LYNNE
DALFIO

Respondent

ENDORSEMENT

The foregoizfg Stipulated Surrender of License and Order is hereby respectfully submitted
for consideration by the Board of Registered Nursing of the Department of Consumer Affairs.
Dated: A/\Qj\ \ ( ) Respectfully submitted,

KAaMALA D, HARRIS
eneral of Califomia

Deputy Afforaey General
- Attorneys for Complainant

SD2011800812 .
70595880.dac

W

Stipulated Surr_ender of License (Case No. 2012-301)
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First Amended Accusation No. 2012-301
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KAMALAD. HARRIS
Attorney General of California
JAMES M. LEDAKIS
Supervising Deputy Attorney General
DESIREE I. KELLOGG
Supervising Deputy Attorney General
State Bar No. 126461
110 West "A" Street, Suite 1100
San Diego, CA 92101
- P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2996
Facsimile: (619) 645-2061
Attorneys for Complainant

' BEFORE THE
‘BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS

' Registered Nurse License No, 443438

STATE OF CALIFORNIA

In the Matter of the Accusation Against: | Case No. 2012-301

KERRY LYNNE PENNELL |

aka KERRY LYNN PENNELL | S 3
aka KERRY LYNNE DALFIO | FIRST AMENDED ACCUSATION
3617 Fireway Drive ' '

San Diego, CA 92111

Respondent.

A 3
Complainant alleges:

- PARTIES '

1. Loulse R Balley, M. Ed RN (Complamant) bnngs thls First Amended Accusation
solely in her ofﬁ(nal capacity as the Interim Executive Officer of the Board of Registered
Nursing, Department of Consumer Affairs. , ,

2,  On or about August 31, 1 989, the Board of Registered Nursing issued Registered
Nurse License Number 443438 to Kerry Lynne Pennell, .aka Kerry Lynn Pennell, aka Kerry
Lynne Dalfio (Respondent) The Registered Nurse L1eense was in full force and effect at all
times relevant to the charges brought herein and will explre on November 30 2012 unless

renewed.

Accusation,
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JURISDICTION o

3. This First Amended Accusation is brought before the Board of Registered Nursing
(Board),'Department of Consumer Affairs, under the authority of the following laws. All section |
references are to the Business and Professions Code unless otherwise indicated.

4. Section 2750 of the Business and Prbfessions Code'("Code") provides, in pertinent
part, that the Board may discipline any 1icerisee, inclﬁding a licensee holding a temporary or an *
inactive license, for any réasdn provided in Afticle 3 (commencing with section 2750) of the
Nursing Practice Act. ‘ h

5. Section 2764.of the Code prdvides,'in pertingnt part, that the expiration of é license
shall not deprive the Board of jurisdiction to proceed wifh a disciplinary proceeding against the
licensee or to render a decision imposing discipline on the license. |

STATUTORY PROVISIONS

6.  Section 490 of the Code provides, in pertinent part, that a board may. suspend or
revoke a license on the ground that the licensee has been convicted of a crime su‘bstantially-
related to the qualifications, functions, or duties of the business or profession for which the

license was issued.

7. Section 493 of the Code states:

Notwithstanding any other provision of law, in a proceeding conducted by a
board within the department pursuant to law to deny an application for a license or -
to suspend or revoke a license or otherwise take disciplinary action against a person
who holds a license, upon the ground that the applicant or the licensee has been
convicted of a crime substantially related to the qualifications, functions, and duties
of the licensee in question, the record of conviction of the crime shall be conclusive
evidence of the fact that the conviction occurred, but only of that fact, and the board
may inquire into the circumstances surrounding the commission of the crime in
order to fix the degree of discipline or to determine if the conviction is substantially
related to the qualifications, functions, and duties of the licensee in question.

As used in this section, 'license' includes 'certificate,' 'permit,' 'authority,' and
'registration.' ' : '

/111
Y
111

Accusation
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8. Section 2761 of the Code states:

The board may take disciplinary action against a certified or licensed nurse
‘ot deny an application for a certificate or license for any of the following:

(a) Unprofessional conduct, which includes, but is not limited to, the
following: :

(f) Conviction of a felony or of any offense substantially related to the
qualifications, functions, and duties of a registered nurse, in which event the record

of the conviction shall be conclusive evidence thereof.”

9. Section 2.762 of the Code states:

In addition to other acts cbnstituting unprofessional conduct within the
meaning of this chapter [the Nursing Practice Act], it is unprofessional conduct for
a person licensed under this chapter to do any of the following: :

(b) Use’ any'controlled substance as defined in Division 10 (commehcing

- with Section 11000) of the Health and Safety Code, or any dangerous drug or

dangerous device as defined in Section 4022, or alcoholic beverages, to an extent
or in a manmer dangerous or injurious to himself or herself, any other person, or

. the public or to the extent that such use impairs his or her ab111ty to conduct W1th
safety to the public the prao’uce authorized by his or her license. :

(c) Be convicted of a criminal offense involving the prescription,
consumption, or self-administration of any of the substances described in
“subdivisions (a) and (b) of this section, or the possession of, or falsification of a
record pertaining to, the substances described in subdivision (a) of this section, in
which event the record of the conviction is conclusive evidence thereof.”

10. California Code of Regulations, title 16, section 1444, states:

A conviction or act shall be considered to be substantially related to the
qualifications, functions or duties of a registered nurse if to a substantial degree it
evidences the present or potential unfitness of a registered nurse to practice in a
manner consistent with the public health, safety, or welfare. Such convictions or
acts shall include but not be limited to the following:

(a) Assaultive or abusive conduct including, but not hmlted to, those
violations listed in subdivision (d) of Penal Code Section 11160.

(o) Failure to comply with any mandatory reporting requirements. -
(c) Theft, dishonesty, fraud, or deceit.

(d) Any conviction or act subject to an order of reg1strat10n pursuant to
Section 290 of the Penal Code. -

,  Accusation
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11. California Code ofRegulations, title 16, section 1445, statés:

(b) When considering the suspensmn or revocation of a license on the
grounds that a registered nurse has been convicted of a crime, the board, in
evaluating the rehabilitation of such person and hls/her e11g1b111ty for a license will
cons1der the following criteria: :

(1) Nature and severity of the act(s) or offense(s).

(2) Total criminal record.

(3) ‘The time that has elapsed since commission of the act(s) or offense(s).

(4) Whether the licensee has comphed with any terms of parole, probation,
restitution or any other sanctions lawfully imposed against the licensee.

(5) I applicable, evidence of expungement proceedings pursuant to Sectlon
1203.4 of the Penal Code.

(6) Ev1dence, if any, of rehabilitation_ submitted by the licensee.

COST RECOVERY'

12, Section 125.3 of the Code provides, in pertinent part, that the Board may request th'e‘

administrative law judge to direct a licentiate found to have committed a violation or violations of |

the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case. -

FIRST CAUSE FOR DISCIPLINE

(Deceinber 2, 2004 Criminal Conviction for Driving Under the Influence of Alcohol
With BAC of 0.08% or More [0.21%] on September 11, 2004)

13; Reépondgent is subject to disciplinary action under Code sections 490 and 2761,‘
subdivision (f), for a criminal conviction that 'is substantially related to the qualifications,
functions, and duties of a registered nurse. The circumstances are as follows:

14. " Onor abhu’c December 2, 2004, in a criminal proceeding entitled The People of the
State of California v. Kerry Lynne Pennell, in the Superior Court of Cahfornié, County of San
Diegh, East County Division, in Case No. C244116, Respondent was convicted, on her plea of .‘
111

Accusation
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guilty, of violating Vehicle Code éeotion 23152(b) (driving under the influence of alcohol with a
blood alcohol content of '0.08% or more .[0.21%]), a misdemeanor., |

| 15.  Asaresult of the above conviction, Respondent was placed on five (5) years
summary probation and ordered to pay various fe¢s and fines, ordered to serve four days in the
Public Service Work Program with two days credit for time served, not dri\}e with a measurable
amount of alcohol and/or drugs subm1t to any test as directed by a peace officer for the detection
of alcohol/drugs in her system, and violate no laws regarding driving a motor vehicle while under
the mﬂuence of alcohol or drugs. The Court also ordered Respondent to attend and complete a

three- month First Conviction Program, complete a MADD program by March 2, 2005, and

‘ restr1cted Respondent’s license for 90 days

16. The-cucumstances that led to the above conviction are that on September 11, 2004,

‘Respondent was arrested by law enforcement officers for driving a motor vehicle while under the

influence of alcohol, Respondent’s BAC was measured at 0.21%.

SECOND CAUSE FOR DISCIPLINE

(Apnl 10, 2008 Criminal Conviction for Drlvmg Under the Inﬂuence of Alcohol w1th Blood
Alcohol Level of 0.08% or More [0.18%] on February 6, 2008)

17. Respondent is subject to d1501p11nary~aqt10n under Code sections 490 and 2761,
subdivision (f), for a criminal conviction that is substantially related to the qualifications,
functions.,'and duﬁes of a registered nurse, The circumstanées are as follows:

"~ 18.  On or about April 10, 2008, in a criminal proceeding entitIed The People of the State
of C'aZz'fornia v. Kerry Lynne Pennell, in the Superior Court of C.alifomia, County of San Diego,
East Couﬁfy Division, In Case No. C278075, Respondent was convicted, on her plea of guilty, of
vioIéting Vehicle Code séction 23152(b) (driving under the influence of alcohol with a blood
alcohol content of 0.08% or more [0.18%]), a misdemeanor, with the following enhancements:
Violation of Vehicle Code sections 23540 (prior DUI within 10 years), and 23578 (driving with a

blood alcohol concentration of 0.15% or more).

11T

Accusation
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19. As aresult of the above conviction, Respondent was placed on five (5) years'
summary probation and ordered to serve 30 days in the county jail, with tWo days credit for time
served, with the custody time to be done four days at a time consecutive weeks until completed.
The Court also ordered Respondent to pay varipus fines and feés, given the standard alcohol

conditions per Vehicle Code section 23600, enroll and complete a Multiple Conviction Program

‘which included attendance at AA fneétings, complete a MADD program, and _fo show proof of

“completion by July 11, 200.8. The Court further.ordered Respondent to attend twb (2) AA

meetings per week for a period of 12 months, for a total of 96 meetings, and to show proof of
such attendance every 60 days. | |
20. ~ The circumstances that led to the above conviction are that on February 6, 2008, at

approximately 2231 hours, California Highway Patrol officers observed Respondent driving a

~ vehiclé in the #2 lane of Sté.te Route 67 north of Riverford Road in San Diego County. The

vehicle was traveling at approximately 80 mph. Officers positioned their patrol vehicle diféctly
behind Respondent’s vehicle énd'began to pace Responden;t past Riverfdrd Road. Respondent’s
vehicle’s speed varied from 85 to 90 mph from Riverford Road to Woodside Avenue. A tré;fﬁc
stop was initiated. Officers observed Respondent’s vehicle WCaﬁing from side to side Within‘ the -

traffic lane and was slow to respond to the emergency i_ights, and eventually yielded to the right

" shoulder. "

21, When officers made contact with Respondent via the opened right front window, they
could sméll the odor of an alcoholic beverage emitting from within the véhi.cle. Respondent’s.
speech was slow and slurred. Officers asked Respondent if she had been drii_:king, and
Respondent told officers that she had a couple of be;ers at a casino. Officers observed
Réspohdent’s eyes were glassjf and droopy. Qfﬁcers directed ReSpondent to exit her vehicle and
was observed to walk with an unsteady gait and unsteady on her feet. Officers could smell the
odor of an alcoholic bevé;age on Respondent’s breath. A field sobriety test was performed' and .
the fesults were consistent with a person who was under the influence of an alcoholic beverage.
Based on Reépo‘ndent’s driving, her signs and sym'ptoms‘of alcohol intoxication, and the results

of the field sobriety test, officers formed the opinion that Respondent was driving under the

6

Accusation
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influence of alcohol and was plac,ed under arrest. Respondent submitted to a breath test and the
results came back at 0.18%/0.19%. Respondent was booked at the Las Colinas Women’s

Detention Facility.

THIRD CAUSE FOR DISCIPLINE

(Use of Alcohol in a Mannen Dangerous vor Injurious to Self or Othersj

22. Respondent is subject to disciplinary aotion under Code sections 2761, subdivision
(a), and 2762, subdivision (b), in that Respondent used alcohol to-an extent or in a manner
dangerous or injurious. to herself, as is more fully set forth in paragraphs 13 through 21, above,
which are incorporated here by reference and as is set forth in.paragraph 23 below.

23. Onor abont June 1, 2012, Respondent drove westbound on I-8 and stopped at the
Border Patrol Checkpoint west of Buckman Springs Road. The border patrol officer contacted
Respondent and smelled the odor of an alcoholic beverage emitting'from her vehicle. He

instructed her to wait at the secondary inspection area. A California Highway Patrol Officer

| contacted Respondent in her vehicle at the secondary inspection area. He smelled the odor of an

alcoholic beverage errﬁtting from her breath and observed that Respondent’s eyes were red and

glassy and her speech was sl1ghtly slurred Respondent told the officer that she had drunk a

vcouple of Vodka beverages from 2: 00 p.m. to 7 p.m. and a tall glass of beer at 12: 30 p.m. The

ofﬁce1 also observed a plastic cup containing Vodka in her vehicle which Respondent told the
officer that she had been drinking in her vehicle. He administered a Field Sobriety Test to
Respondent which she failed. Based on the California Highway Patrol officer’s observations of
her signs and symptoms of alcohol intoxication, her admissions that she had been drinking

alcohol and the results of the field sobr1ety test, the officer formed the op1n1on that Respondent
was dr1v1ng under the influence of alcohol and placed Respondent under arrest, Respondent
submitted to a breath test and the results of her Pfelimi_na_rjz Alcohol Screen showed a blood
alcohol content of .191 and 208. She also sulamitted to a blood alcohol test which measured her
blood alcohol content at .20. Respondent was booked into custody at Las Colinas Women’s |
Detention Faoility. Criminal misdemeanor charges have been filed against Respondent in The

People of the State of California v. Kerry Lynne Pennell, San Diego County Superior Court, Case

Accusation
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No. C321919. Respondent has violated the terms of her second criminal probation with this third
DUI arrest and the criminal complaint filed against her.

FOURTH CAUSE FOR DISCIPLINE

(Conviction of Alcohol Related Crimes)

24, Respondent is subject to disciplinary action under Code section 2761, subdivision (a),

and _2762, subdivision (c), in that Respondent was convicted of a criminal offenses involving the

consumption of alcohol, as is more fully set forth in paragraphs 13 tbrougn 21, above, which are
incorporated here by reference. | |
' PRAYER

WHEREFORE, Complainent requests that a hearing be held on the matters herein alleged,
and that following the hedring, theBeard of Registered Nursing ‘issue a decision: A

1. Revoking or suspending Registered Nurse License Number 443438, issued to Kerry
Lynne Pennell aka Kerry Lynn Pennell, aka Kerry Lynne Dalﬁo, RN.

2. Ordenng Kerry Lynne Pennell aka Kerry Lynn Pennell, aka Kerry Lynne Dalfio to
pay the Board of Registered Nursmg the reasonable costs of the investigation and enforcement of
this case, pursuant to Business and Professions Code section 125. 3;

3.  Taking such other and further action as deemed Decessary and proper..

DATED: M /7, @0/0’2 % %w
‘ 0 U 4 ' - "LOUISE R. BAILEY, M.ED., 0(
Interim Executive Officer ‘
Board of Registered Nursing
Department of Consumer Affairs
State of California
Complainant

SD2011800812
80560161.docx
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